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Agenda 

 Medical providers’ claims 
 Scope – issues related to reasonableness of medical charges 
 Impact and significance of medical charges in Virginia 
 Relevant statutes and rules 
 Case law interpreting the statutes 
 Practical issues in defending medical provider claims 
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Scope of presentation 
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 Includes issues related to claims by medical 
providers seeking additional payments 
 

 Does not include issues related to: 
 Compensability of the work accident or of specific medical 

services 
 Medical necessity of the services 
 Causation 
 Authorization 

 

Presenter
Presentation Notes
Thus, we will assume for our purposes that the employee has received an award of medical benefits and that the employer is responsible for the relevant medical services.  Specifically, we will be looking at instances where the medical provider has received a partial payment and files a claim for the balance of the charges.
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Significance and impact of workers’ compensation 
medical costs in Virginia 
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 Claim payments 
 In the year 2011, claim payments totaled approximately 864 million 

dollars 
 Medical payments comprised approximately two-thirds of this total 
 

 
 Volume of claims 
 In the year 2000, the Commission processed approximately 236 claims 

involving medical cost disputes 
 By 2009, the number of claims had increased to almost 1,300 
 By 2013, over 2,100 claims were filed 

 
 Trend 
 More recent data indicates that both medical costs and the number of 

medical claims continues to increase 
 
 

Presenter
Presentation Notes
Thus, medical cost issues are becoming increasingly significant in the Virginia Workers’ Compensation system.  Now we will briefly review the applicable statutes and rules.
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Relevant statutes and rules 

 Section 65.2-714, Code of Virginia 
 Confers exclusive jurisdiction on the Commission to decide 

disputes related to medical cost issues 
 Section 65.2-605 
 Sets forth the “prevailing community rate” standard and specific 

provisions for assistant surgeons, and nurse practitioners and 
physician assistants serving as an assistant-at-surgery 

 Section 65.2-605.1(G) and Commission Rule 14 
 Define the term “community” 
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Presenter
Presentation Notes
The most significant of these statutes and rules is §65.2-605, so lets look at it in more detail.
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Relevant statutes and rules 

 Section 65.2-605 (C) 
 Sets forth the requirements for coding and billing for multiple 

surgical procedures 
 Section 65.2-605.1 
 Sets forth prompt payment requirements and establishes a 

statute of limitations for medical provider claims 
 Section 65.2-604 and Commission Rule 4.2 
 Requires medical providers to furnish certain medical reports 
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Code of Virginia Section 65.2-605 

§ 65.2-605. Liability of employer for medical 
services ordered by Commission; malpractice. 
The pecuniary liability of the employer for 
medical [services] shall be limited to such 
charges as prevail in the same community for 
similar treatment when such treatment is paid 
for by the injured person . . . .  
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Presenter
Presentation Notes
The pecuniary liability of the employer for medical [services] shall be limited to such charges as prevail in the same community for similar treatment when such treatment is paid for by the injured person . . . .  As mentioned earlier, this statute sets forth what we call the “prevailing community rate” standard.  Lets look at some of the language used in this statute, i.e., what is “the same community,’ what is “similar treatment,” what does “prevail” mean, and what are “charges . . . paid for by the injured person.”
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Terms used in §65.2-605 

 “the same community” 
 

 “similar treatment” 
 

 “prevail” 
 

 “charges . . . when . . . paid for by the injured 
person” 
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Presenter
Presentation Notes
Same community – normally little difficulty in figuring out the relevant community.  Some issues arise re use of zip codes, or out of state services, but these are rare.Similar treatment – occasional issues related to miscoding, but these are rare.Charges that prevail – can be a difficult issue.  May be instances where no particular charge is the most frequent or predominate.  Most litigants resort to using the higher of the mean (arithmetic average), median (50th percentile) or mode (most frequent charge) in determining the prevailing rate from a database of charges for similar treatment from other providers in the community.Charges when paid by the injured person – if there are problems with the present statute, this is the essence of the problem.  Very few injured persons pay their own medical charges today, and invoice amounts are often much higher than what a medical provider would be paid by private health insurance or government programs.  Thus, in some instances the costs of medical services for an injured worker may be much higher than if the charges were paid through private health insurance, etc.Lets now look at some case law interpreting the statutes.
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Case law – prevailing community rate 

 A medical bill is prima facie evidence 
 

 Requirements for statistical data 
 

 Restrictions on use of percentiles 
 

 Miscoding issues 
 

 Preferred provider organization (PPO) agreements 
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Presenter
Presentation Notes
Thus, employers have two general methods of proving that charges exceed the prevailing community rate.  First, the employer may obtain a database of charges from other medical providers for similar services in the relevant community, show that the data is a representative (or statistically reliable) sample, and extract the prevailing community rate from the data.  Typically such proof requires the testimony of an expert statistician.Alternatively, the employer may produce and prove the applicability of a PPO agreement signed by the medical provider whereby the provider agrees to accept a reduced amount in payment of its charges, and prove that the employer is entitled to the benefit of the agreement (or, in legal terms, prove that the employer is a third party beneficiary of the agreement).
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Practical considerations in defending medical 
provider claims 

 Review compensability of the medical services 
 Laches or statute of limitations 
 PPO agreements 
 Unreasonable charges 
 Negotiated discount 
 Attorney fees 
 Cost of expert witnesses 
 Alienation of medical provider 
 Probability of success 
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Presenter
Presentation Notes
Note the possibility of an employer being assessed the medical provider’s attorney’s fees in the event of an unreasonable defense.  Note that a recent case from the Court of Appeals of Virginia indicated that an employer could not prove the applicability of a PPO agreement merely by showing that the medical provider had, for many years, accepted payment in accordance with the agreement.
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Questions? 

 
Index cards or bulletin board by registration desk 
 

OR 
 
Contact the Customer Contact Center: 
 questions@workcomp.virginia.gov  
 Toll free - 877-664-2566 
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