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Conmi ssi oner Tarr and Comm ssioner Diamond at Ri chnond, Virginia.

This case is before the Conmi ssion at the request of the
claimant for Review of a decision of the Deputy Comm ssioner
which found that she was not tenporarily totally disabled, that
Dr. Lublin is her treating physician, and that her average weekly
wage is as previously stipulated. W REVERSE the Opinion bel ow

The claimant, age 50, injured her |ower back while nmoving a
trash can on April 26, 1993. The claimwas denied, and follow ng
a hearing on August 17, 1994, the Conmm ssion found that the claim

was conpensabl e and nedi cal benefits only were awarded on August



25, 1994. At the initial hearing, the parties stipulated that

the clainmant's average weekly wage would be based upon her 52
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weeks of enploynment precedi ng the accident.

The claimant filed a change in condition application seeking
tenporary total disability benefits from Septenber 15, 1994, and
continui ng, and she requests that Dr. Howard G Stern, MD., be
deenmed her authorized physician. She also contends that her
average weekly wage should have been based upon the wage she
received in the job to which she was pronpted three nonths before
the accident.

The record reflects that the claimnt was seen at Patient
First on April 30, 1993, following her accident, and she was
di agnosed with a lunmbar strain and referred to Dr. Stern.

The claimant did not actually see Dr. Stern until October 6,
1993, because the claimwas denied and she was concerned about
the cost. When Dr. Stern saw the claimant, his inpression was a
low back injury and probable degenerative disc disease. He
recommended conservative treatnent, including physical therapy, a
corset, and an anti-inflammtory.

The cl ai mant received no nedical care until after she was

awar ded benefits by the Commi ssion in August of 1994. It was on
Septenber 9, 1994, that Dr. Stern next saw the clainant. He
wr ot e:

Ms. Fleshman cones in today for follow up. |
have not seen her for awhile as she has been
battling with WC and has won a court
settlement to get her injuries covered. She
continues to have pain and L sciatica. Her
sciatica is not constant but does go down
into the foot.
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Dr. Stern scheduled the claimant for an MRl at that tine to
rule out a herniated disc.

On Septenber 15, 1994, Dr. Stern wote:

Ms. Fleshman is a patient of nmnine being

treated for low back injury and probably

degenerative disc disease, presently ruling

out HNP. She has been out of work, according

to ny records, from4-26-93 and is presently

out of work.

At this point, the carrier inforned the claimant that it

would not pay for any additional treatment by Dr. Stern.

Instead, it required her to select a treating physician froma
panel of its own choosing. The claimant then proceeded to see
Dr. Bernard A. Lublin, MD., one of the panel doctors, on

Septenber 22, 1994. Dr. Lublin ordered a CT scan and prescribed
conservative care. The report of the radiologist indicated a
bul ging disc at L3-4 and an "apparent" herniation at L5-S1. The
claimant saw Dr. Lublin again on Cctober 13, 1994, at which tinme
she conplained that her synptoms were unabat ed. Dr. Lublin
advi sed her "that my clinical and diagnostic evaluation does not
i ndicate anything nmore than conservative nmeasures whi ch have been
pursued. No return visit is scheduled."

The claimnt testified that Dr. Lublin told her he would no
| onger treat her because the carrier was not paying his fees.
She did not return to Dr. Lublin even after the carrier clarified
that it would pay Dr. Lublin.

The claimant's next nedical appointment was on April 3,



1995, with Dr. Stern. Dr. Stern testified by way of deposition

3



V.WC. File No. 163-73-20
that when he saw the «claimant at that time, he excused her from
wor k "because of pain' and in order to carry through on his
earlier request for an MRI. He stated:

| believe if we would have had our MRl scan
back when we originally ordered it, this
whol e thing would have been put to rest by
now, probably. Because that's a confirmatory
study... The accuracy of a plane (sic) CT of
the lunbar spine is nmuch | ower

than an MRl scan... CT spine is arelatively
poor study for disc herniation..

Dr. Stern stated that with regards to whether the clai mant
coul d have perforned |ight duty work:

Possi bly, vyes. Somre | owdemand, sedentary
type work. She was not bed ridden, and
certainly able to go to and from her doctor's
of fice. She probably was able to do sone
type of work at that time of a |ow demand
nature; however, she did not have a trial of
| ow- demand working, and for nme to say that
she woul d have been able to do that, | could
not say definitely yes.

The clainmant testified that her job involved standing for
several hours, processing checks, cleaning and vacuum ng. She
was pronpted to night nanager in Decenber, 1992, or January,
1993, with a wage increase from$5 to $6 an hour. She stated
that she has been unable to work since her accident, and has not
| ooked for work.

From this record we find that Dr. Stern is the claimant's
authorized treating physician. Wen the carrier denied the

claim the clainmnt gained the right to choose her own doctor

She chose Dr. Stern, whom she saw only on two occasions because
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of a lack of funds. After the claimwas deened conpensable, the
claimant returned to Dr. Stern, but the carrier refused to all ow
her to continue treating with him and insisted on offering a
panel. The carrier's action in interfering with the claimnt's
treatment with Dr. Stern is inpernmissible, and it would be unfair
to penalize the clai mant because of her understandabl e conpliance
with the carrier's inappropriate direction. W therefore find
that the claimant is entitled to resune treatnent with Dr. Stern.

The Opinion below is REVERSED on this issue.

We further find that the evidence preponderates that the
claimant was totally disabled from Septenmber 15, 1994, and
continuing. Although Dr. Stern stated that she "possibly" could
have done some work, or that a trial of |Iowdemand, sedentary
enpl oyment  would "probably" have proved successful, a trial
release is not an absolute rel ease. Langhorne v. Janmerson Bros.
Trucking Co., 70 O 1.C. 94 (1991). Furthernore, we do not find
that the claimant was given specific restrictions which would
have enabled her to conduct a job search. Dr. Stern stated that
he did not want her working wuntil he confirnmed whether she had a
herni ated disc, because he wanted to avoid neurol ogi cal damage.
The enployer's failure to allow Dr. Stern to treat the claimant
or to performan MRl scan to definitely diagnosed her condition,
may have contributed to the delay and |ack of inprovenent in the

claimant's condition. We therefore REVERSE the finding bel ow
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that the claimant was not tenporarily totally disabl ed.

Finally, with regard to the average weekly wage, although
the parties stipulated previously that the average weekly wage
should be based on the 52 weeks prior to the accident, the
claimant was not in fact awarded any disability benefits at that
tinme. Section 65.2-500 of the Code of Virginia states that the
aver age weekly wage shall be conputed in a way which reflects the
econonmc loss suffered by the enployee. When an enpl oyee
receives a promotion prior to the injury, the average weekly wage
should reflect the higher salary. Smith v. The Southl and Corp.
71 ONC 1 (1992); Horne v. Arby's-Tower Weld, Inc., 65 O1.C 22
(1986). The enployer argues that the issue is res judicata.
However, the Conmi ssion has the right to anend the average weekly
wage in the event of nmutual mistake or nisrepresentation.
Spencer v. Commonwealth of Virginia, 70 O1.C 4 (1991). We find
that the correct average weekly wage is $240. 00.

The Opinion below is REVERSED, and the follow ng award shal
enter.

AVWARD

An award is hereby entered on behalf of Carolyn S. Fl eshman
agai nst Checkers Check Cashing and Liberty Mitual |nsurance Co.
for the paynent of tenporary total disability benefits in the
weekl y amount of $160.00 begi nning Septenber 15, 1994 through the
present and continui ng.

The enployer and carrier shall continue to be responsible
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for the reasonable cost of nedical care causally related to the
claimant's accident of April 26, 1993. The enployer and carrier
shall al so be responsible for treatnment rendered by Dr. Howard G
Stern, MD., the claimant's authorized treating physician.

Al'l  conpensation having accrued shall be paid in a lunp sum
with the carrier directed to deduct a total fee of $2,000.00 to
be paid directly to Wsley G Mrshall, Esquire, for |egal
servi ces rendered.

APPEAL
This Opinion shall be final unless appealed to the Virginia

Court of Appeals within thirty days.









