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The sol e issue presented by this appeal is whether the
Workers' Conpensation Comm ssi on exceeded its authority in
ordering an enployee to execute a rel ease authorizing his
enpl oyer' s attorney, and anyone aut horized by his enployer's
attorney, to obtain fromthe Social Security Adm nistration
i nformati on concerning the enployee. W reverse the
comm ssion's order.

l.

Jose Luis Arvizu sustained an injury by accident while
enpl oyed by Archie D. Gold as a drywall worker. The conmm ssion
approved a menorandum of agreement and entered an award granting

Arvi zu tenporary total disability benefits begi nni ng Qct ober 6,



2000 and conti nui ng nmedi cal benefits. The record indicates that
on April 17, 2001, Arvizu notified the conm ssion and his

enpl oyer that his physician had rel eased himto return to work
on restricted duties, and Arvi zu sent them several nedica
related reinbursenent clains. The enployer, however, filed an
application for hearing under Rule 1.4, alleging that Arvizu had
refused nmedical treatnent. In response to the enployer's
application for hearing, Arvizu filed a notion objecting to
suspension of his benefits and "request[ing] . . . reinstatement
of benefits.”

During this tinme, the enployer served upon Arvizu requests
for adm ssions and requests for production of docunents.
Responding to the requests for adm ssions, Arvizu denied he was
a citizen of the United States and replied that he did not have
"sufficient know edge or factual basis to determ ne whether [he]
was legally eligible for enploynment on Septenber 28, 2000," the
date of his injury. In response to a request to admt or deny
that a specific social security nunber was valid and assigned to
hi m by the Social Security Adm nistration, Arvizu replied that
he did "not have sufficient know edge or factual basis to
determne the validity of the social security nunber" and that,
when he "started working for Archie Gold, . . . [he] believed
the social security card had been assigned to him" Respondi ng

to the enployer's request to produce his social security card,



alien registration card, and enpl oynent aut hori zation card,
Arvi zu replied that he could not find them

The enployer filed with the comm ssion a notion to conpel
responsive answers and a second request for the production of
docunments. The enpl oyer's second request for production of
docunents asked Arvizu to "[p]roduce a statenment fromthe Social
Security Admnistration detailing your work status in the United
States on Septenber 28, 2000." Acconpanying this request was an
"“Aut horization for Rel ease of Social Security Infornation,"
which states as foll ows:

I, Jose Luis Arvizu, SS#[ nunber del eted],
hereby request and aut horize the Soci al
Security Admnistration, if requested by
Linda M Gllen, Esquire, to furnish her or
anyone designated in witing by her, al
records and docunentation and any other

i nformati on that she may request pertaining
to nmy enpl oynent status in the United
States. Linda M Gllen shall retain the
original signed copy of this Rel ease in her
records. A true and correct copy shall be
consi dered sufficient authorization of the
release of all records or information.

The deputy comm ssioner denied the enployer's notion to
conpel further responses to the initial requests for adm ssions
but ordered Arvizu "to respond to Enpl oyer's Second Request for
Production of Docunments and to execute the Release of Socia
Security Information within the tinme proscribed."” Arvizu
responded to the second request for production of documents by

delivering to the comm ssion and enpl oyer's attorney a copy of a

| etter his attorney sent to the Social Security Adm nistration.
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In pertinent part, that letter is as follows:



Pl ease be advised | represent M. Arvizu
in his claimfor workers' conpensation
benefits before the Virgi nia Wor kers'
Conpensation Comm ssion. M. Arvizu is
requesting a detail or letter regarding his
work status on Septenber 28, 2000.

| have encl osed a Desi gnati on of

Represent ati on form and a Rel ease of

I nformation formfor your file in order to

obtai n the requested i nformati on. Thank you

for your cooperation and assistance in this

matt er.
Arvizu filed a request for review, however, of the deputy
conmm ssioner's order that he execute a rel ease authorizing
enpl oyer's attorney to obtain information fromthe Soci al
Security Adm ni stration.

On its review, the conm ssion found that the enployer was
clearly concerned with Arvizu's eligibility to work in the
United States and ruled that Code 8 65.2-709 authorizes the
conmi ssion to "require [Arvizu] to obtain and to present
evidence of filing for certain social security benefits when
that information is relevant to a claimfor workers'
conpensation benefits.” Holding that "a determ nation of
[Arvizu's] status as a legal alien is a relevant issue," the
comm ssion affirmed the deputy comm ssioner's decision to
require Arvizu to sign the rel ease.

.
Arvi zu contends the commssion's order, requiring himto

execute the rel ease, exceeded the commission's statutory

authority and violated his right to retain counsel of his

- 5 -



choi ce. The enpl oyer responds that the comm ssion "clearly has
the authority” to order Arvizu to provide evidence of his |egal
enpl oynment status or, alternatively, to sign a rel ease

aut hori zi ng the enpl oyer to obtain it.

Citing Code § 65.2-502, the enployer asserts that it
"obviously had an interest in determning [Arvizu s] |awful
enpl oynent status.” That statute provides as foll ows:

[ T] he enpl oyer shall not be required to pay,

or cause to be paid, conpensation under this

section to any injured enpl oyee not eligible

for | awful enploynent; nor shall any such

i njured enpl oyee not eligible for | awful

enpl oyment who is partially incapacitated be

entitled during partial incapacity to

recei ve tenporary total benefits under

8 65. 2-500.
Code § 65.2-502. Notwi thstanding the enpl oyer's interest in
| earning Arvizu's enpl oynent status, the issue presented by this
appeal is whether the comm ssion had the authority to order the
rel ease as a nethod of obtaining the information.

The statute upon which the comm ssion relied for authority
to order Arvizu to execute the release states in pertinent part
as foll ows:

The Comm ssion nmay require the clai mant to
present evidence of filing for Federal

O d- Age Survivors and Disability Insurance
benefits in order to establish eligibility
under this section and al so nmay require the
claimant to furnish the enployer with the

deci sion on his claimfor such federal
benefits

Code § 65.2-709(B) (enphasi s added).
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Nothing within this statutory provi sion purports to give
the commssion the authority to order Arvizu to sign a rel ease
aut hori zi ng the enpl oyer to obtain information fromthe Soci al
Security Admnistration. The plain | anguage of the statute only
authori zes the comm ssion to require an enployee to present
evidence to the conmmi ssion or the enployer. The enpl oyer points
to no other statute or rule which woul d aut horize the comm ssion
to order the release the enployer requested.

L1,

Because this nmatter arose in the context of a discovery
di spute, we next | ook to the scope of the comm ssion's discovery
rules. Discovery proceedings in the comm ssion are authorized
by the follow ng statute

A.  Any party to a proceedi ng under this
title may serve interrogatories or cause the
depositions of w tnesses residing within or
wi thout the Commonweal th to be taken, the
costs to be taxed as ot her costs by the
Commi ssion. All interrogatories,
depositions, or any other discovery shal
conformto rul es governing discovery
pronul gat ed by the Conmm ssi on.

B. The Conmission shall adopt rules
governi ng di scovery conform ng as nearly as
practicable to Part Four of the Rules of the
Virgi nia Supreme Court. Such rules shall be
adopted i n accordance with and pursuant to
the Adm nistrative Process Act (8 9-6.14:1
et seq.).

Code § 65. 2- 703.
Pursuant to this statutory authorization, the comm ssion

has adopted rul es of discovery permtting "witten deposition,



interrogatories to parties, production of docunents or things,
requests for adm ssion, inspection of prem ses or other neans of
i nquiry approved by the Commission.” Rule 1.8(A), Rules of the
Virginia Workers' Conpensation Comm ssion. The conm ssion's
rules also contain the follow ng provisions for failure to nmake
di scovery:

A party, upon reasonable notice to ot her
parties and all persons affected thereby,
may request an order conpelling discovery as
foll ows:

A tinely request in witing in the form
of a notion to conpel discovery may be made
to the Comm ssion or to such regional office
of the Comm ssion where an application is
assi gned to be heard.

Fail ure of a deponent to appear or to
testify;, failure of a party on whom
i nterrogatories have been served to answer;
failure of a party or other person to
respond to a subpoena for production of
docunments or other materials; or failure to
respond to a request for adm ssion shall be
t he basis for an order addressing a request
to conpel conpliance or for sanctions, or
bot h.
Rule 1.8(K), Rules of the Virginia Wrkers' Conpensation
Conmi ssi on.

These rul es do not expressly authorize the ordering of a
rel ease such as occurred in this case. A though the comm ssion
has been directed to adopt rules "conformng as nearly as
practicable to Part Four of the Rules of the Virginia Supreme
Court,"” Code 8§ 65.2-703, we perceive nothing in the Suprene

Court's Rules or its decisions interpreting those Rul es that
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purports to authorize this type of order as a perm ssible

di scovery nethod or sanction for failure to provide discovery.
“"We [ have held] that the comm ssion has the same authority

as a court to punish for nonconpliance with its di scovery

orders."” Jeff Coal, Inc. v. Phillips, 16 Va. App. 271, 278, 430

S.E 2d 712, 717 (1993). W have also held that "[i]n addition
toits statutorily granted powers, the conmmission . . . has

i nci dental powers which are reasonably inplied as a necessary

incident to its expressly granted powers for acconplishing the

purposes of the Workers' Conpensation Act." Bader v. Norfolk

Redev. & Hous. Auth., 10 Va. App. 697, 702, 396 S E.2d 141, 144

(1990). Nonet hel ess, the enpl oyer points to no decision of the
Suprene Court or this Court and cites no statute that coul d be
interpreted to authorize the comm ssion to order an enpl oyee to
execute a release authorizing the enployer's attorney to obtain
fromthe Social Security Adm nistrati on infornmation concerni ng
t hat enpl oyee.

It appears the comm ssion addressed a simlar discovery

matter in Singleton v. Fairfax Hospital Association, 68 Va. WC

226 (1989). There, "[t]he claimant . . . , by counsel, declined
to sign a records release formoffered by the enpl oyer and

i ntended to obtain, for the benefit of the enpl oyer, infornation
fromthe Social Security Adm nistrati on concerning clai mant's
medi cal records.” 1d. at 226. Although the comm ssion ruled

that the records were not "relevant” to the issue of disability
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before it, the commssion also ruled that the clai mant "is not
requi red by statute or rule or by Code 8§ 65.1-99.1 [now Code

8§ 65.2-709(B)] to sign an authorization which will permt the
enpl oyer to obtain her federally-protected Social Security
records." |d. at 228. Recognizing that social security records
could be at issue if the claimant sought cost of |iving

suppl enents, the comm ssi on noted, however, the absence of "a
di scovery application by the enployer directed to the cl ai mant
for the purpose of obtaining the . . . information [by other
means]." Id.

In short, the record indicates that in response to the
enpl oyer's second request for production of docunents, Arvizu
responded that he had filed a request with the Social Security
Adm nistration for his records. Significantly, before ordering
Arvizu to sign the rel ease, the comm ssion did not order Arvizu
to produce for inspection docurments fromthe Social Security
Adm nistration he had the power to obtain. See id. The
enpl oyer, therefore, has not provided any clear indication the
comm ssion's decisions or its discovery rules would permt the
type of order entered in this case requiring Arvizu to execute a
release permtting the enployer to obtain his social security
records.

V.

Citing Powell v. Alabama, 287 U S. 45 (1932); Texas

Catastrophe Property Ins. Assoc. v. Morales, 975 F.2d 1178,
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1180-81 (5th Cir. 1992); Mtchell v. Johnson, 701 F.2d 337, 351

(5th Gr. 1983); Potashnick v. Port City Constr. Co., 609 F. 2d

1101, 1117 (5th Cir. 1980), Arvizu also contends that the order
violates his right to counsel of his choice. W disagree. None
of those cases remptely suggest that a rel ease signed by one
party to a dispute, which directs a third entity to deliver
docunents concerning that party to the other contesting party,
is an infringenment of the right to counsel.

V.

Because we find no authority permtting the conmssion to
order Arvizu to sign a release authorizing the enployer to
obtain Arvizu' s records fromthe Social Security Adm ni stration,
we reverse the commssion's decision. 1In so ruling, we
specifically note that at oral argunment references were nade to
the status of the proceedings and the recourse available to the
parties. A though the appendi x filed by the parties includes
| etters sent by the enployer's attorney in May and June of 2001,
those letters are not in the record. The record of this case,
which was certified to this Court by the comm ssion on QOct ober
25, 2001, does not contain a physician's statenment that Arvizu
was able to return to his pre-injury enploynent, an agreenent
termnating Arvizu's wage | oss award, or a request by the
enpl oyer to withdraw its application for hearing. Furthernore,
the record does not indicate the conm ssion ever entered orders

acting upon Arvizu's notion to reinstate his benefits that were
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suspended by operation of Rule 1.4, approving the termnation of
t he wage | oss award, or renmoving fromits hearing docket the
enpl oyer's application for a hearing. The absence of these
docunents in the record cannot be repaired by the statenents
made at oral argunent concerning the status of the proceedings
bel ow. |Indeed, the record suggests those matters are still
pendi ng. Mreover, the comm ssion has clearly ruled in Gaft v.

Commercial Courier Express, Inc., 78 Va. WC 270, 272-73 (1999),

t hat an open award, which can even be an "ongoi ng award for

nmedi cal benefits[,] constitutes an 'issue' or 'proceedi ng
before the commi ssion as those terns are used in Conm ssion Rul e
1:8 and in . . . Code 8§ 65.2-703."

For these reasons, we reverse the conm ssion's order, and
we remand this nmatter to the conmm ssion for reconsideration of
the enployer's notion to conpel discovery, to determ ne whet her
its discovery rules were violated, and for any other action
appropriate to the proceedi ngs pending before it.

Rever sed.



