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Sout hfork Trucking, Inc. and its insurer (hereinafter
referred to as "enpl oyer"”) contend that the Workers'
Conpensation Conmm ssion erred in finding that Al bert Witt
(claimant) proved that he suffered a sudden mechani cal change in
his body as a result of his Cctober 10, 1998 work-rel at ed
acci dent, which caused a material aggravation of his
pre-existing disc herniation at the L5-S1 | evel and his
subsequent disability and need for surgery. Upon review ng the
record and the briefs of the parties, we conclude that this
appeal is without nerit. Accordingly, we summarily affirmthe

conmm ssion's deci sion. See Rule 5A:27.

* Pursuant to Code 8 17.1-413, recodi fying Code
8§ 17-116.010, this opinion is not designated for publication.



On appeal, we view the evidence in the |ight nost favorabl e

to the prevailing party below See R G More Bldg. Corp. v.

Mullins, 10 Va. App. 211, 212, 390 S E.2d 788, 788 (1990).
Factual findings made by the comm ssion will be upheld on appeal

i f supported by credible evidence. See Janes v. Capitol Steel

Constr. Co., 8 Va. App. 512, 515, 382 S. E 2d 487, 488 (1989).

The comm ssi on concl uded that "cl ai nant sustained a
material aggravation of his pre-existing |unbar condition on
October 10, 1998 [and] . . . that this incident caused a
mechani cal change in the body, nanely a change in the | ocation
and severity of the pre-existing disc herniation at the L5-S1
level ." In so ruling, the commssion found as foll ows:

The nedical record clearly reflects previous
injury to the | ower back, necessitating two
surgeries to the lunmbar region. In January
1998, per Dr. [Paul C ] Peterson's

testi nony, the claimant was di agnosed with a
new injury to the lunbar spine. D agnostic
studies at that tinme reveal ed a bul ging disc
at the L4-L5 level as well as a left
paramedi an disc herniation at the L5-S1

| evel. The claimant was able to performhis
pre-injury work duties without difficulty,
despite continuing conplaints of pain and
despite Dr. Peterson's recommendati on that

t he claimant undergo surgery. After COctober
10, 1998, the clainmant was unabl e to perform
his pre-injury work, and conpl ai ned of an
exacerbation of left |eg pain.

.o Dr. Peterson initially testified
that one basis for his opinion regarding the
i ssue of causation was the fact that the
cl ai mant had not previ ously conpl ai ned of
| eft leg pain. The nedical record
contradicts this assertion, and Dr. Peterson



corrected his error later in the deposition
testinony. D agnostic studies perfornmed
after October 10, 1998, showed a di sc

herni ation at the L5-S1 | evel which was nore
centrally located, | eading Dr. Peterson to
concl ude that the cl ai mant sustai ned an
aggravati on of his pre-existing condition.
While it is clear that the treating
physi ci an had previously recommended
surgical intervention, it appears fromhis
deposition testinony that the absol ute need
for surgery was accelerated by the Qctober
10, 1998, work injury.

The comm ssion's findings are supported by credible
evidence, including claimant's testinony and Dr. Peterson's
medi cal reports and deposition testinony. The comm ssion as
fact finder was entitled to accept Dr. Peterson's opinions and
to reject any contrary nedi cal opinions. Furthernore,
"[n]edical evidence is not necessarily conclusive, but is
subject to the comm ssion's consi deration and weighing."

Hungerford Mechani cal Corp. v. Hobson, 11 Va. App. 675, 677, 401

S.E 2d 213, 215 (1991). Based upon Dr. Peterson's reports and
deposition testinony, the comm ssion could reasonably infer that
t he Oct ober 10, 1998 acci dent caused a sudden nechani cal change
in clainmant's body, that is, a material aggravation of his
pre-exi sting disc herniation, which resulted in disability and
accel erated the need for surgery.

For these reasons, we affirmthe comm ssion's decision

Af firnmed.



