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In this appeal fromthe Wirkers' Conpensation Comm ssion, we
determ ne whet her the comm ssion erred by refusing to term nate
benefits based on the enployer's proof that clainmant's incapacity
to performhis pre-injury work is unrelated to his work injury.
The enployer concedes that claimnt sustai ned a conpensabl e injury
rendering claimant tenporarily totally disabled. Based on nedi cal
reports, however, the enployer now argues that clainmant's
continuing total disability results from nedi cal conditions

unrel ated to the conpensable injury. W find that the comm ssion

did not err in holding that enpl oyer did not bear its burden to

*Pursuant to Code 8§ 17.1-413, recodifying Code § 17-116. 010,
this opinion is not designated for publication.



prove that clainmant's disability was wholly attributable to
medi cal conditions unrelated to the industrial accident.
Accordi ngly, we affirm the conm ssi on.

BACKGROUND

In 1993, Joseph Ri co sustai ned conpensable injuries to his
neck, back, and | eft shoulder while enpl oyed as a bartender-
manager for Liz's Blue D anond. The comm ssion entered an award
for temporary total disability at the rate of $108.50 per week.

I n Novenber of 1993, Dr. Markhamrestricted Rico to no nore
than four hours of work and no lifting or carrying objects nore
than two to three pounds. Dr. Markham noted that Rico suffered
fromchronic hepatitis C Until 1996, Rico sought treatnent from
his famly doctor. In 1996, Rico returned to Dr. Markham
conpl ai ni ng of pain at the base of the neck and in the upper
thoracic spine. Dr. Markhamreferred R co to physiatrist Lisa B
Barr, MD.

Dr. Barr noted that chronic active hepatitis and chronic
obstructi ve pul nonary disease pl aced additional stress on Rco's
neck nmuscles. She further opined that "if he were in fact
di sabled from gai nful enployment, it would be on the basis of his
under|lying nedi cal conditions and not due to any permanent
residual fromhis alleged fall.'

A functional capacities eval uation (FCE) perfornmed on June 7,

1996, revealed that R co could safely be released to the



"sedentary-light physical demand level." The FCE caused Dr. Barr
to further note that it was "difficult to determne to what extent
his [unrel ated] nedical conditions [were] affecting his lifting
capacities.” In reviewing the FCE, Dr. Barr concluded that at a
m ni mum Rico coul d perform sedentary |ight work. Limting her
anal ysis solely to Rico's work-related injury, Dr. Barr believed
that R co's "work-related cervical thoracic strain injury [was]
permanent and stable.” According to Dr. Barr, Rico's condition
had stabilized and his functional disability rated a "6% whol e
person inpairment." She concl uded, based on her assessnent of The

Di ctionary of Occupational Titles, that R co could performa

bartending job with certain limtations. He could not lift nore
than fifteen pounds occasionally, and he coul d not perform
repetitive or sustained overhead activities. Dr. Barr also opined
that R co's unrel ated nedical conditions woul d actual |y precl ude
himfromreturning to any gainful enpl oynent

On March 11, 1997, Rico underwent another FCE. On March 14,
1997, Dr. Barr stated that although Rico was totally disabled from
working, the initial FCE represented "what he coul d be expected to
do under optinmal circunstances, assunm ng we are not going to
consi der his significant non-Wrkers' Conpensation related nedi cal

conditions."



On Sept enber 15, 1997, Dr. Barr stated that Rico was "clearly
totally di sabl ed fromgai nful enploynent and this total disability
is largely based on his other underlyi ng nedi cal problens."

ANALYSI S

Enpl oyer filed an application to term nate tenporary tot al
di sability benefits based on the claimthat Rico's current
di sability was unrelated to his industrial accident. Wen an
enpl oyer all eges a change in condition warranting termnation of
an award, the burden is on the enpl oyer to prove the all egations

by a preponderance of the evidence. See Pilot Freight Carriers,

Inc. v. Reeves, 1 Va. App. 435, 438-39, 339 S.E.2d 570, 572

(1986). The comm ssion found that enployer failed to neet this
burden. Because credi ble evidence supports the conm ssion's
finding, we affirmthe decision.

Al though the evidence proves that Rico's non-conpensabl e
medi cal conditions substantially contribute to his total
di sability, the evidence al so supports the comm ssion's finding
that the conpensable injury has resulted in a permanent six
percent whol e person inpairment and the enployer failed to prove
that this inpairnment did not disable the claimant fromhis pre-
injury work. Dr. Barr opined that this injury alone, prohibited
Rico fromregularly lifting nore than fifteen pounds and from

perform ng regular overhead tasks.



The definition of disability is "whether the enployee is able
fully to performthe duties of his pre-injury enploynent."

Cel anese Fibers v. Johnson, 229 Va. 117, 120, 326 S.E.2d 687, 690

(1985). Enployer did not provide a pre-injury job description.
Therefore, the evidence was insufficient for the commssion to
concl ude and for this Court to hold as a matter of |aw that, given
the physical limtations arising from R co's conpensabl e i njury,
he could return to his pre-injury enploynment. Consequently,
credi bl e evi dence supports the conmi ssion's hol ding that enpl oyer
has not proved that R co' s disability is wholly unrelated to his
conpensabl e injury.

Enpl oyer argues that Anmerican Furniture Co. v. Doane, 230 Va.

39, 334 S.E 2d 548 (1985), and Eppling v. Schultz Dining Prograns,

18 Va. App. 125, 442 S. E 2d 219 (1994), support its position.
Those cases state that when an enpl oyer neets its burden of
proving that it offered a disabl ed cl aimant sel ecti ve enpl oyment
within the claimant's residual capacity, and the cl ai mant refuses
t he enpl oynent because of an unrelated physical condition, then
the claimant's refusal is unjustified. See Doane, 230 Va. at 42,
334 S.E.2d 550; Eppling, 18 Va. App. at 127, 442 S. E 2d at 220
Here, where enployer has nmade no offer of selective enpl oynent and
has instead argued that the disability is wholly unrelated to the

i ndustrial accident, those cases |lend no support.



Enpl oyer argues that it coul d not have offered sel ective
enpl oyment to the clai mant because a totally disabled clainmant is
not required to participate or cooperate in job placenent efforts
while totally disabled. In support of its argunent, enployer

cites the comm ssion's holding in Gardner v. Legum Hone Health, 74

O1.C 97 (1995), that an "enployee has no obligation to work with
vocational rehabilitation until [he or] she is nedically rel eased
to return to selective enpl oynent."” However, whether clainmant's
conpensation benefits should be term nated because he is unable to
market hi s residual capacity due to unrelated disabilities was not
before the comm ssion. Therefore, the comm ssion' s hol ding does
not directly address issues of selective enploynent or the duty to
market residual capacity, and we are not call ed upon to consi der

t hose i ssues on appeal .

Because t he evi dence supports the comm ssion's hol ding t hat
enpl oyer did not prove Rco's disability was unrelated to his
conpensable injury, we affirmthe conm ssion' s denial of
enpl oyer's application for termnation of benefits.

Af firned.
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