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for the Defendants.

Review on t he record bef ore Commi ssi oner Tarr,
Conmi ssioner Dianmond and Comm ssioner Dudley in Richnond,
Virginia.

This case is before the Comm ssion on the enployer's
request for Review of the Deputy Conm ssioner's October 5,
1998, Opinion that it is responsible for treatnent given by
Dr. John W Hall, Jr., D.C The enployer alleges that the
Conm ssion does not have jurisdiction over the nedica
expenses at issue. For the reasons stated, we find that the
enpl oyer is responsi bl e.

Harold E. McGowan was injured on October 22, 1979, while
wor king for Safeway, |ncorporated when he slipped and fell
His claim was accepted as conpensable and the parties
subm tted a Menorandum of Agreement from which the Conm ssion
entered an Award providing for tenporary total benefits from

Oct ober 29 through Novenber 4, 1979.
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The Menorandum of Agreenent stated that the claimnt
sustained "bruised shoulder, lac (?) forehead”" in his
accident.' The treatment for which paynment is sought now was
to the claimant's neck and back. The enpl oyer argues that we
do not have jurisdiction to order paynent because clainms for
infjuries to the neck and back never were filed with the
Comm ssion within two years of the date of injury. The
enpl oyer asserts that the Deputy Conm ssioner's Opinion
requi ring payment for treatnent to the neck and back is void
ab initio.

The enployer's jurisdictional challenge appears to be

based on the holding in Shawley v. Shea-Ball Construction

Conpany. 216 Va. 442, 219 S.E. 2d. 849 (1975). I n Shaw ey,
the Supreme Court held that the Conpensation Act requires a
clai mant assert "any claim that he m ght have for any injury
growi ng out of the accident” within the |imtations period.

In Shawl ey, the Suprenme Court distinguished between
infjuries that are attributed to the accident itself and
injuries that occur as a consequence or result of the injuries
received in the accident. The Shawl ey court affirnmed the
Comm ssion's holding that claims for injuries received in the

i ndustrial accident to body parts not identified on the

The Menorandum of Agreement is not in our file. For the
pur poses of this Opinion, we have relied on the enployer's
representation of what is stated on that form
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Menor andum of Agreenent were time-barred.
We need not decide whether Shawi ey controls the present
di spute because the enployer's jurisdictional challenge is

barred by the doctrine of res judicata.

In his June 7, 1995, application, the claimant filed a
Claim for Benefits to require the enployer to pay for
treatment given by Dr. Hall in 1994 and 1995. The enpl oyer
refused to pay and in its statenment for the on-the-record
hearing said "I have enclosed copies of our nopst recent
medi cal reports from Dr. John W Hall and would (sic) to

advi se the Commi ssion that we are questioning causally rel ated

medi cal care, excessi ve nedical care and reasonable and

necessary nedical care. (Septenber 22, 1995, letter to the
Comm ssion from Terry J. Riddick, enphasis added.)
In Bates v. Devers, 214 Va. 667, 202 S.E.2d. 917 (1994),

the Virginia Suprenme Court discussed the four res judicata

pl eas: nerger, direct estoppel, bar and collateral estoppel

As to bar, the Court noted:

Res [udi cat a- bar, IS t he parti cul ar
preclusive effect comonly nmeant by use of
the term 'res judicata'. A valid, persona
] udgnment on the nmerits in favor of

def endant bars relitigation of the sane
cause of action, or any part thereof which
could have been litigated, between the sane
parties and their privies.

The barring of a cause of action '"which
could have been litigated is not directed
to an unr el at ed claim which m ght
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perm ssibly have been joined, but, to a
claim which, if tried separately, would
constitute claimsplitting.

214 Va. at 670 - 671, 202 S.E.2d. at 920 -
921. (Citations omtted).

The enployer's current argunent, in effect, is that the
Conm ssion does not have jurisdiction because the neck and
back treatnment is not causally related to the shoul der and
forehead injuries listed in the Menorandum of Agreenment. This
argunment is so related to its 1995 defense that Dr. Hall's
treatment to, anong other areas, the claimnt's neck and back
was not causally related nedical care, that it is barred by

the doctrine of res judicata. Al though it is not the exact

sane defense, we find the present defense is barred because it
could have been litigated in its 1995 defense and, as in
Bates, the present defense and the 1995 defense are clains
whi ch, "if tried separately, would constitute claim
splitting.”

Wiile it is true that the question of subject matter
jurisdiction my be raised at any tinme, the principle of res
judicata commnds that the defense nmy be presented and

deci ded only once. East v. Piednmont Manufacturing Co., WC

File No. 152-34-77, (June 4, 1996, aff'd sub nom Piednont

Manuf acturing Conpany v. East, Record No. 1546-96-3 (February

25. 1997) (Unpublished).

For these reasons, we AFFIRM the Deputy Comm ssioner's



deci si on.

APPEAL

This Opinion shall be fina
Virginia

Court of Appeals within thirty days.

cc. Safeway, Inc.
Ri sk Managenent
PO Box 1504
Lanham MD 20703

VWC Fil e No.

unl ess

appeal ed

643- 186

to

t he



