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REVIEW on the record by Commissioner Williams, QGoissioner Marshall and
Commissioner Newman at Richmond, Virginia.

The claimant requests review of the Deputy Commissis July 7, 2015 Opinion
finding she failed to give timely notice of hertlénee injury and failed to offer reasonable
justification for the delay in giving notice. We RRRM.

l. Material Proceedings

The claimant’s March 10, 2015 claim alleged injgiy accident to her left shoulder, left
leg, left knee and left ankle on May 14, 2014. Sbeght a medical award and temporary total
disability benefits beginning December 31, 2014 ematinuing.

The defendants agreed the claimant sustained cwapke injuries by accident on May
14, 2014, resulting in injuries to the left ankleft hip and left shoulder. They agreed she
received causally related medical treatment toldfieankle, left hip and left shoulder. The

Deputy Commissioner’s Opinion entered a medicalrdvi@r these injuries.
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The claim was defended on grounds that the cldirfzaled to give timely notice of the
left knee injury, there was no causation betweenatcident and the left knee injury, and she
had no causally related disability after Dr. Zeigleleased her to full duty on May 21, 2014.
Defendants stated the claimant’'s treatment with [Pablo-Bustos, Dr. Reeves and
Dr. Herzenberg was unauthorized.

The Deputy Commissioner heard the testimony of dlaémant at the hearing. Jay
Mahramas, her supervisor, testified by de bene @esesitior’

The Deputy Commissioner found the claimant fatiegrovide notice of the left knee
injury in accordance with the Act. She explained:

Va. Code Ann. 865.2-600 requires the claimant twvigie written notice

of an injury by accident to the employer or itsresgentative within 30 days of its

occurrence. Where the employer, foreman or othepl@®yae superior to the

claimant has actual knowledge of the occurrencethef accident within a

reasonable time thereafter and no prejudice tethployer's rights is established

by the evidence, the notice provision has beersfsadi Uninsured Employers’
Fund v. Edwards, 32 Va. App. 814, 531 S.E.2d 39@20

This section specifically provides that any defectinaccuracy in the
notice provided by the claimant shall not be atbacompensation absent proof
by the employer that its interests were prejuditedeby. The burden is upon the
employer to show that it has been prejudiced byféiere to provide notice.
Maryland Casualty Company v. Robinson, 149 Va.,30% S.E. 225 (1928);
Redford v. Stafford County School Board, 79 OWC (8600). However, this
burden does not arise until the claimant has detraied reasonable justification
for the failure to provide notice within the 30-d#yne frame._ld.;_ Hughes v.
Mark Winkler Management, Inc., 66 OIC 62 (1987).

Here, we find that the claimant has not provideasomable justification
for the failure to provide timely notice of herti&hee injury sufficient to shift the
burden to the employer to demonstrate prejudice. Jiy 29, 2014 letter signed

! The claimant’s testimony was translated from Faatéanguage of Ghana, to English. There was no
allegation a language barrier caused difficultyoréipg the accident and injuries.

2 Mahramas testified he would be unavailable onhiaring date due to a long-planned vacation outside
Virginia.
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by claimant's husband, Victor Blay, does mentioa kft knee and treatment
therefor. But no specific correlation between tke& knee treatment and the
accident was referenced in this letter (ClaimaBg&ibit 2). Additionally, this
letter was written well after the accident. Moreguwhe claimant states that she
does not recall when the left knee MRI was givetheodefendants.

While it may be argued here that the burden to ideowotice of the left
knee injury was excused and/or did not arise uhél claimant was aware of it,
the July 29, 2014 letter reflects that she was ewéa left knee problem. Further,
the claimant herself states that the first time g8tee knew of a left knee injury
was at the time of the November 2014 MRI. She alsknowledged that she
never told the defendants about her knee injuryl iet March 10, 2015 Claim
for Benefits was filed with the Commission, wellybad 30 days from the date
she claims to have been aware of the left kneeyinfu party "cannot be heard to
ask that his [her] case be made stronger than Ing] [wakes it."_Massie v.
Firmstone, 134 Va. 450, 462, 114 S.E.2d 652, 6387} In applying this
principle, we considered the testimony of the ckmtand the effect thereof with
all the other evidence in the case. Olsten v. Liefin64 O.I1.C. 199, 202 (1985).

(Op. 10-11)

The Deputy Commissioner found the claims for terappitotal disability and medical
treatment related to the left knee injury were &édrby the claimant’s failure to provide notice.
The claimant’'s total disability beginning Deceml&k, 2014 and treatment by Drs. Pablo-
Bustos, Reeves and Herzenberg were for left kneglzonts.

The claimant filed a timely request for reviewheSacknowledges that she gave notice of
the left knee injury more than thirty days aftee #ccident. The claimant asserts that she was
not required to give notice of every injury withimrty days of the accident. If she was required
to give such notice, the claimant argues upon iegraf her knee injury, she provided notice to
the employer as soon as practicable. She assert®dputy Commissioner should have found
she provided reasonable justification for failimgréport the knee injury within thirty days, and

therefore, the burden shifted to the employer twv@mprejudice.
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. Findings of Fact and Rulings of L aw

We have carefully reviewed the claimant’'s claimshibits, hearing testimony,
deposition testimony of the claimant and Jay Malasnthe medical evidence, the Opinion, the
Request for Review and the parties’ Written StateséNe incorporate by reference and adopt
the Deputy Commissioner's summary of the medicalesxce and testimony as if our own.

Va. Code § 65.2-600 requires an injured employegivie notice immediately or as soon
as practicable after an accident. Pursuant to \dde® 65.2-600 (B), the notice must include the
employee’s name and address, the time and platteeadccident, and “the nature and cause of
the accident and the injury.”

The claimant did not note or report any left kngengtoms immediately after the
accident. She treated with Dr. Ziegler at UrgeateCfor her left shoulder, hip and ankle injuries
on May 14, 2014 and May 21, 2014. She was themasetto full duty. At a June 30, 2014 visit,
which referred to the history of the work accidant a complaint of left chest pain, her personal
physician, Dr. Pablo-Bustos, noted the claimantiatdseen an orthopedist for evaluation of her
lower extremity. When the claimant saw Dr. Reewthopedist, on July 9, 2014, about eight
weeks after the work accident, she complained fkieee numbness, tingling and instability
since an injury. Dr. Reeves noted the claimant had a crookeddgfsince a surgery in Ghana at
age 15. He opined she had osteoarthritis of tlee&and valgus deformity of the tibial shaft. He

referred the claimant to a specialist in Baltimore.

% The report says the injury occurred on June 24201t the claimant denied any incident on thaedat
(Tr. 44)
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The Commission received a July 31, 2014 cfairom the claimant accompanied by a
letter from the claimant’s husband mentioning fartfevaluation for the left knee without
attributing the knee condition to the accident. @Bheompanying claim form indicated injuries of
left ankle sprain, hip contusion and left shouldentusion due to the accident. The claimant
sought payment of medical bills and authorizationd referral to a doctor in Baltimore. The
Commission forwarded a 20-Day Order to the clairiadstrator and insurer on August 8,
2014. The Deputy Commissioner took judicial nottall claims filed.

“The requirement of notice necessarily implies khemge of the injury for which claim

is made.” Lucas v. Research Analysis Corp., 209588, 585, 166 S.E.2d 294, 296 (1969). An

employer’s burden to prove prejudice due to laporeng of an injury does not arise until the
claimant has established a reasonable excuserfoietay._Id. at 586, 166 S.E.2d at 296.

We find the evidence preponderates that the cldinvas aware of a left knee injury she
attributed to the accident long before she repodey left knee injury to the employer. She
testified she noticed pain in her knee after hst Vasit at Urgent Care. Dr. Ziegler released her
to full duty on May 21, 2014. She never returnedréport this complaint. The claimant
consulted Dr. Pablo-Bustos, her primary care pligsicShe testified she told Dr. Pablo-Bustos
she fell and now felt knee pain. Dr. Pablo-Bustdsrred her to Dr. Reeves, where the claimant
complained of left knee injury on July 9, 2014. Beeves referred her to Dr. Herzenberg.

The claimant testified she relates her left knesble@ms to the injury at work in May

2014. (Tr. 42) She testified she never mentionspegific injury to her left knee to anyone with

* This and other claims were later withdrawFhe Deputy Commissioner signed a January 5, 20H&rO
permitting withdrawal of claims filed May 28, 20134yne 16, 2014, and July 31, 2014 without prejudice
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the employer until after she saw Dr. Herzenbere Tlaimant testified she gave her employer
her left knee MRI, but she did not recall when sliek this. She appeared uncertain when she
reported the injury, also testifying she did nobwnof an injury until November 2014.

Dr. Herzenberg first saw the claimant on SeptemiBer2014. She was referred for a left
knee MRI on November 10, 2014. Dr. Herzenberg asghysician assistant reviewed the MRI
on December 8, 2014 and advised the claimant thaihdwed meniscal injuries. The report
discussed a planned surgery to correct her lefdéfgrmity and stated a plan to recruit a joint
physician to perform an arthroscopic surgery atghme time. They warned the claimant the
surgery scheduled for December 31, 2014 might ba\e rescheduled if a joint physician was
not available then. The claimant underwent surgaripecember 31, 2014.

The claimant’s March 10, 2015 Claim for Benefitslad a claim for left knee injury.

Based upon the evidence as a whole, we find thenaht failed to offer reasonable
justification for her failure to make a timely repof a left knee injury. The claimant was aware
of a left knee injury by no later than July 9, 2018he agreed she did not notify the employer of
her injury until after September 18, 2014. The rokifor left knee injury and treatment are
barred by the claimant’s untimely notice.

1. Conclusion
The Deputy Commissioner’s July 7, 2015 Opinion FFARMED.
This matter is hereby removed from the review @bck
APPEAL
You may appeal this decision to the Court of Appedl Virginia by filing a Notice of

Appeal with the Commission and a copy of the Not€&ppeal with the Court of Appeals of
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Virginia within 30 days of the date of this Opinioffou may obtain additional information
concerning appeal requirements from the Clerksic®# of the Commission and the Court of

Appeals of Virginia.



